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failure to comply with procedures is the rating appeal process and not the 

grievancelarbitration procedure.” Verified Petition, Exh. H, Teacher’s Contract, Art. 

8(5)(4). Thus, by the plain language of the Teacher’s Contract, petitioner, in appealing her 

U-Rating, was not required to file a grievance. As such, respondents’ cross-motion to 

dismiss the petition, on the ground that petitioner failed to exhaust her contractual 

remedies, is denied. 

Further, pursuant to CPLR 32 1 1 (a)(7), on a motion to dismiss for failure to state a 

cause of action, the inovant has the burden to demonstrate that, based upon the four 

corners of the complaint liberally construed in favor of the plaintiff, the pleading states no 

legally cognizable cause of acl.ion. See Leon v Muvtinez, 84 NY2d 83, 87-88 (1994). 

Here, it is clear that petitioner is challenging respondents’ determination, dated November 

2, 20 12, which denied petitioner’s appeal and sustained her U-Rating. The petitioner 

clearly states that “[iJn rating petitioner’s performance ...[ the] Principal ... failed to conduct 

any forinal observations. ... As a teacher in danger of receiving a IJ-Rating, the 

[respondents were] required to conduct formal observations of petitioner’s performance.” 

Petition, 11 32 and 33. The petitioner further states that “[tlhe close temporal proximity 

between the observations undtxlying petitioner’s ‘Unsatisfactory’ annuaI 

rating ... illustrates that her anniial rating was the result of bad faith on the part of 

[respondents, and that] during the appeal hearing, [respondents] failed to offer any 

evidence of remediation, profi:ssional development or forinal observations of petitioner’s 

lessons during the 201 1-20 12 school year.” Id. at 7 39 and 45. Thus, the petition, liberally 
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construed in favor of the petitioner, has clearly stated a cause of action, and respondents' 

cross-motion to dismiss, for faiilure to state a cause of action, is denied. 

Accordingly, it is 

ORDERED that irespondents' cross-motion to dismiss is denied; and it is 

further 

ORDERED that respondents shall serve and file their answer to the petition, 

within 20 days of service upon them of a copy of this order with notice of entry; failurc: to 

timely serveifile an answer may result in the granting of the requested relief upon default; 

and it is further 

ORDERl1D that petitioner shall re-notice this matter in accordance with 

CPLR 9 7804(f), returnable to the Motion Support Office, Room 130, 60 Centre Street. 

within 30 days of service of the answer (or move for a default upon expiration of the tiinc 

to answer); and it is further 

ORDERED that within 30 days of entry of this order, petitioner shall serve 

a copy upon respondents with notice of entry. 

s , 
,,' Dated: - 

DORIS LING-COHAN, J.S.C. 
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